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the infringing program once it was no-
tified of a violation. 

(d) Any provision of § 76.95 that refers 
to a ‘‘cable system’’ or a ‘‘cable com-
munity unit’’ shall apply to an open 
video system or that portion of an open 
video system that operates or will op-
erate within a separate and distinct 
community or municipal entity (in-
cluding unincorporated communities 
within unincorporated areas and in-
cluding single, discrete unincorporated 
areas).

§ 76.1509 Syndicated program exclu-
sivity. 

(a) Sections 76.151 through 76.163 
shall apply to open video systems in 
accordance with the provisions con-
tained in this section. 

(b) Any provision of § 76.151 that re-
fers to a ‘‘cable community unit’’ shall 
apply to an open video system. 

(c) Any provision of § 76.155 that re-
fers to a ‘‘cable system operator’’ or 
‘‘cable television system operator’’ 
shall apply to an open video system op-
erator. Any provision of § 76.155 that re-
fers to a ‘‘cable system’’ or ‘‘cable tele-
vision system’’ shall apply to an open 
video system except § 76.155(c) which 
shall apply to an open video system op-
erator. Open video system operators 
shall make all notifications and infor-
mation regarding exercise of syn-
dicated program exclusivity rights im-
mediately available to all appropriate 
video programming provider on the 
system. An open video system operator 
shall not be subject to sanctions for 
any violation of these rules by an unaf-
filiated program supplier if the oper-
ator provided proper notices to the pro-
gram supplier and subsequently took 
prompt steps to stop the distribution of 
the infringing program once it was no-
tified of a violation. 

(d) Any provision of § 76.156 that re-
fers to a ‘‘cable community’’ shall 
apply to an open video system commu-
nity. Any provision of § 76.156 that re-
fers to a ‘‘cable community unit’’ or 
‘‘community unit’’ shall apply to an 
open video system or that portion of an 
open video system that operates or will 
operate within a separate and distinct 
community or municipal entity (in-
cluding unincorporated communities 

within unincorporated areas and in-
cluding single, discrete unincorporated 
areas). Any provision of §§ 76.156 
through 76.158, and 76.163 that refers to 
a ‘‘cable system’’ shall apply to an 
open video system. 

(e) Any provision of § 76.159 that re-
fers to ‘‘cable television’’ or a ‘‘cable 
system’’ shall apply to an open video 
system. 

(f) Any provision of § 76.161 that re-
fers to a ‘‘community unit’’ shall apply 
to an open video system or that por-
tion of an open video system that is af-
fected by this rule.

§ 76.1510 Application of certain Title 
VI provisions. 

The following sections within part 76 
shall also apply to open video systems; 
§§ 76.71, 76.73, 76.75, 76.77, 76.79, 76.1702, 
and 76.1802 (Equal Employment Oppor-
tunity Requirements); §§ 76.503 and 
76.504 (ownership restrictions); § 76.981 
(negative option billing); and §§ 76.1300, 
76.1301 and 76.1302 (regulation of car-
riage agreements); provided, however, 
that these sections shall apply to open 
video systems only to the extent that 
they do not conflict with this subpart 
S. Section 631 of the Communications 
Act (subscriber privacy) shall also 
apply to open video systems. 

[67 FR 1650, Jan. 14, 2002]

§ 76.1511 Fees. 

An open video system operator may 
be subject to the payment of fees on 
the gross revenues of the operator for 
the provision of cable service imposed 
by a local franchising authority or 
other governmental entity, in lieu of 
the franchise fees permitted under Sec-
tion 622 of the Communications Act. 
Local governments shall have the au-
thority to assess and receive the gross 
revenue fee. Gross revenues under this 
paragraph means all gross revenues re-
ceived by an open video system oper-
ator or its affiliates, including all reve-
nues received from subscribers and all 
carriage revenues received from unaf-
filiated video programming providers. 
In addition gross revenues under this 
paragraph includes any advertising 
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revenues received by an open video sys-
tem operator or its affiliates in connec-
tion with the provision of video pro-
gramming, where such revenues are in-
cluded in the calculation of the incum-
bent cable operator’s cable franchise 
fee. Gross revenues does not include 
revenues collected by unaffiliated 
video programming providers, such as 
subscriber or advertising revenues. Any 
gross revenues fee that the open video 
system operator or its affiliate collects 
from subscribers or video programming 
providers shall be excluded from gross 
revenues. An operator of an open video 
system or any programming provider 
may designate that portion of a sub-
scriber’s bill attributable to the fee as 
a separate item on the bill. An oper-
ator of an open video system may re-
cover the gross revenue fee from pro-
gramming providers on a proportional 
basis as an element of the carriage 
rate. 

[61 FR 43177, Aug. 21, 1996]

EFFECTIVE DATE NOTE: At 61 FR 43177, Aug. 
21, 1996, § 76.1511 was revised. This section 
contains information collection and record-
keeping requirements and will not become 
effective until approval has been given by 
the Office of Management and Budget.

§ 76.1512 Programming information. 
(a) An open video system operator 

shall not unreasonably discriminate in 
favor of itself or its affiliates with re-
gard to material or information (in-
cluding advertising) provided by the 
operator to subscribers for the purpose 
of selecting programming on the open 
video system, or in the way such mate-
rial or information is provided to sub-
scribers.

NOTE TO PARAGRAPH (a): ‘‘Material or infor-
mation’’ as used in paragraph (a) of this sec-
tion means material or information that a 
subscriber uses to actively select program-
ming at the point of program selection.

(b) In accordance with paragraph (a) 
of this section: 

(1) An open video system operator 
shall not discriminate in favor of itself 
or its affiliate on any navigational de-
vice, guide or menu; 

(2) An open video system operator 
shall not omit television broadcast sta-
tions or other unaffiliated video pro-
gramming services carried on the open 

video system from any navigational de-
vice, guide (electronic or paper) or 
menu; 

(3) An open video system operator 
shall not restrict a video programming 
provider’s ability to use part of the 
provider’s channel capacity to provide 
an individualized guide or menu to the 
provider’s subscribers; 

(4) Where an open video system oper-
ator provides no navigational device, 
guide or menu, its affiliate’s naviga-
tional device, guide or menu shall be 
subject to the requirements of Section 
653(b)(1)(E) of the Communications 
Act; 

(5) An open video system operator 
may permit video programming pro-
viders, including its affiliate, to de-
velop and use their own navigational 
devices. If an open video system oper-
ator permits video programming pro-
viders, including its affiliate, to de-
velop and use their own navigational 
devices, the operator must create an 
electronic menu or guide that all video 
programming providers must carry 
containing a non-discriminatory list-
ing of programming providers or pro-
gramming services available on the 
system and informing the viewer how 
to obtain additional information on 
each of the services listed; 

(6) An open video system operator 
must grant access, for programming 
providers that do not wish to use their 
own navigational device, to the naviga-
tional device used by the open video 
system operator or its affiliate; and 

(7) If an operator provides an elec-
tronic guide or menu that complies 
with paragraph (b)(5) of this section, 
its programming affiliate may create 
its own menu or guide without being 
subject to the requirements of Section 
653(b)(1)(E) of the Communications 
Act. 

(c) An open video system operator 
shall ensure that video programming 
providers or copyright holders (or both) 
are able to suitably and uniquely iden-
tify their programming services to sub-
scribers. 

(d) An open video system operator 
shall transmit programming identifica-
tion without change or alteration if 
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